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debtor must be divided pro rata among the claimants under the three judg- 
ments. Hulbert v. Htdbert, 216 N. Y. 430, in N. E. 70. 
For a discussion of the question involved in this case, see Notes, p. 755. 

Judicial Notice — Territorial Jurisdictions of Interior Courts — 
No Judicial Notice of Jurisdictions of Justices of the Peace when 
Fixed by Board of Supervisors. — The defendant was convicted of wife aban- 
donment in a justice's court. On retrial in the Circuit Court the only proof of 
the requisite jurisdiction of the justice of the peace was a statement in the 
record of the testimony in the justice's court of the place where the defendant 
left his wife. The territorial jurisdictions of justices of the peace in each county 
are fixed by a board of supervisors of the county. (1906, Mississippi Code, 
§ 2721.) Held, that the record fails to show jurisdiction. Elzey v. State, 70 
So. 579 (Miss.). 

The principal case indicates that there are limitations on the rule that the 
law of the forum will be judicially noticed. The underlying principle, it is sub- 
mitted, is that the taking of judicial notice of enactments of governmental 
bodies depends, not upon the mere fact that the enactments are law, but upon 
the relative importance of their source. Thus, when the judicial and adminis- 
trative divisions of a state are fixed by public statute, the courts will take ju- 
dicial notice of their boundaries. Chicago, etc. R. Co. v. Hyatt, 48 Neb. 161, 67 
N. W. 8. See Board of Commissioners v. State, 147 Ind. 476, 497, 46 N. E. 908, 
914. Judicial notice will also be taken of the location of towns incorporated 
under a public statute. See Gilbert v. National Cash Register Co., 176 111. 288, 
292, 52 N. E. 22, 24. Likewise, when the voice of the people speaks in a public 
election, the courts will take judicial notice of the results of the voting. Thomas 
v. Commonwealth, 90 Va. 92, 17 S. E. 788. And a state court has not required 
proof of the executive orders of the Federal Treasury Department. See Low 
v. Hanson, 72 Me. 104, 105. And by the same guiding principle municipal 
courts must take judicial notice of municipal ordinances. Scranton v. Danen- 
baum, 109 Iowa 95, 80 N. W. 221. But in state courts municipal ordinances 
must be proved, although they are part of the law. Metteer v. Smith, 156 Cal. 
572, 105 Pac. 735. Authority supports the principal case in holding that terri- 
torial jurisdictions determined by local boards will not be judicially noticed. 
Blackenstoe v. Wabash, etc. Ry. Co., 86 Mo. 492. See 4 Wigmore on Evidence, 
§§ 2S72, 2575, 2577- 

Libel and Slander — Privileged Communications — Distinction Be- 
tween Mutual Commercial Associations and Mercantile Agencies 
Conducted for a Profit. — The defendant was the secretary of a mutual 
trade protective society which was not conducted for profit. In answer to the 
inquiry of one of the subscribers regarding the financial standing of the plain- 
tiff, the defendant, in good faith, made a false and libelous statement, for which 
the plaintiff now sues. Held, that the statement was privileged. London As- 
sociation for the Protection of Trade v. Greenlands, 32 T. L. R. 281 (House of 
Lords). 

Credit reports of a mercantile agency are not privileged, when not confined to 
subscribers having a special interest in the matter. Sunderlin v. Bradstreet, 46 
N. Y. 188; King v. Patterson, 49 N. J. L. 417, 9 Atl. 705. However, the dis- 
tinct weight of American authority treats reports of such agencies, if con- 
fined to persons having a special interest, as privileged. Ormsby v. Douglass, 
37 N. Y. 477; Erber v. Dun, 12 Fed. 526. Cf. State v. Lonsdale, 48 Wis. 348, 
369, 4 N. W. 390, 397. But in England and a few United States jurisdictions, a 
contrary view is taken, when the agency is conducted for profit. Macintosh 
v. Dun, [1908] A. C. 390; Johnson v. Bradstreet, 77 Ga. 172. See Pacific Pack- 
ing Co. v. Bradstreet, 25 Ida. 696, 704, 139 Pac. 1007, 1010. It is well settled 
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that private reports of the financial standing of a third person, made to one hav- 
ing an interest in the matter, are privileged. Fahr v. Hayes, 50 N. J. L. 275, 
13 Atl. 261; Richardson v. Gunby, 88 Kan. 47, 48, 127 Pac. 533, 534. See King 
v. Walls, 8 C. & P. 614, 615. And it follows that such communications by an 
agent to his principal are privileged. Bohlinger v. Germania Ins. Co., 100 Ark. 
477, 140 S. W. 257; Meadv. Hughes, 7 T. L. R. 291. Since the defendant may 
be considered as the agent of the subscriber, the principal case is easily explained. 
But since a profit-making agency is just as truly the agent of the subscriber, the 
English rule imposing liability on such a company is an anomaly in the law of 
libel which may be justified only by the modern tendency to impose on busi- 
nesses dangerous to life, property or reputation, the risks incidental to their 
operation. The distinction taken by the English courts is analogous to that 
between a private, gratuitous surety and a surety company. See 29 Harv. L. 
Rev. 314. 

Master and Servant — Assumption of Risk — Statutory Abroga- 
tion: Effect on Defense of Contributory Negligence. — A New York 
statute abrogates the defense of assumption of risk, but leaves unaltered the 
defense of contributory negligence. (Birdseye, Con. Laws of N. Y. 202, 
p. 1624.) The plaintiff, a longshoreman, sues under this statute, for injuries sus- 
tained by a fall from an obviously insecure and unsafe ladder, which had been 
furnished him as the only means of descending into the hold where he was 
working. Held, that the plaintiff may be barred on account of contributory 
negligence if found to have used the ladder carelessly, but not on account of the 
fact that he used it at all. Moloney v. Cunard Steamship Co., 54 N. Y. Law 
Jour. 2067 (Court of Appeals). 

The defenses of contributory negligence and assumption of risk, though fre- 
quently confused, are fundamentally distinct. See 49 L. R. A., 49, note. For 
assumption of risk bars the employee on the ground that by his acquiescence 
he has either waived or negatived the employer's negligence — while contrib- 
utory negligence bars him because his action or inaction contrary to the stand- 
ard of the ordinary prudent man, was a contributing cause of the injury. See 
Bohlen, " Voluntary Assumption of Risk," 20 Harv. L. Rev. 14, 17, 18. Still the 
two defenses are frequentlyjconcurrent. Thus the mere useof an appliance which 
is so dangerously defective that the ordinary reasonable man would refuse to 
use it at all, will bar the employee on both grounds. See Narramore v. Cleve- 
land, etc. Ry. Co., 96 Fed. 298, 304; Bradburn v. Wabash R. Co., 134 Mich. 
575, 579, 96 N. W. 929, 931. Hence, in the principal case, even though the de- 
fense of assumption of risk has been removed, a narrow construction of the 
statute would allow the jury to refuse recovery to the plaintiff merely because 
he used the ladder. But as it is inconceivable that a legislature would intend 
to abrogate the defense that an employee, by encountering his employer's neg- 
ligence, has waived it, and yet bar the employee on the ground that he was con- 
tributorily negligent in encountering it; a broader reading of the statute, by 
which the defense of contributory negligence in so far as it is based on the mere 
use of a dangerous appliance is impliedly removed, is clearly more desirable. 

Master and Servant — Workmen's Compensation Acts — Measure 
of Compensation — General Fall in Wages Distinguished from Loss 
in Earning Capacity through Accident. — A workman was partially in- 
capacitated. The Massachusetts act provides that in case of partial inca- 
pacity the workman is to be paid "one-half the difference between his average 
weekly wages before the injury and the average weekly wages which he is able to 
earn thereafter." (1911, Mass. Stat. c. 751, pt. 2, § 10.) Before the accident 
he was earning $22 a week; now he is able to earn only $13.20. The In- 
dustrial Board found that if he had not been injured he would earn $19.40 in 



